II.

The interaction Between Section I04(d) Sanctions and Miners'
Complaints

Concerns have been raised in this case that if inspectors cannot
impose sectionh104(d) sanctions for past, but unobserved violations, the
igh  o miners under section 103(g) will be "emasculated".  Oralurgu-
rent at P. 57. Indeed, as the majority notes, this case arose from a
citation issued in response to a section 103(g) complaint. The Conference
Report on the 1977 Act, however, could not be more clear as to the Inter-
action between section 103(g) and the ensuing sanctions allowed under the
Act:
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Regarding the first example, section 75.303 requires not only that
a pre-shift inspection be conducted but also that it be recorded in an
examination book "open for inspection by interested persons." Failure
to examine and then record would therefore be a violation continuing to
the time the inspector arrives at the mine to Inspect the books.  He
would be observing the continuing violation and would have available to
him the unwarrantable failure sanction. Of course, failure to prGshlft
but nevertheless misrepresenting that failure by "recording" it is an
offense subject to the criminal sanctions of Section 110(f), 30 U.S.C.
820(f).

As for the second example, except for respirable coal dust
sampling, the vast majority of sampling conducted for the purpose of
determining compliance with health standards is conducted by MSI1A
Inspectors themselves. See generally, Mine Inspection and Investiga-
tion Manual, U.S. Department of Labor, Chapters III and IV (1978).
Accordingly, when an inspector conducts the sampling to determine com-
pliance with various health standards and then analyzes those samples
or forwards them for laboratory analysis, he is at all times engaged
in the "discovery" of a potential violation and, if the ultimate analysis
proves noncompliance, he is authorized to cite under section 104(d)
if the other elements of that section are met. It should also be noted
that emerging technology increasingly provides instrumentation for
instantaneous analysis and quantification of workplace toxics just as
sound levei meters provide instant quantification of workplace noise. '
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is not warranted.    30 U.S.C.   814(f).

3.570majority cites two violations that might   escape  section   104(d)
